PCD- Spring 2005


The Administrative Regulatory State- OUTLINE
I. What is Regulation

· Regulatory Sources

	Courts- the judiciary
	Common Law
II. Pure (purely judge made)
III. Encrusted (decisions that are interpretations of enacted laws like statutes)
(concerns about judicial bias)

	The Legislature
	Statutes

	Administrative Agencies
	Legislative & Administrative Bodies:

     -Enacted Law

     -Legislation
     -Agency Rules
Powers that the president holds over administrative agencies

     -Appointment power- art 2 s 2 clause 2:  
President appoints; his appointee then appoints

     -Removal Power

     -Designation of chairs

     -Budget review

     -Simple political power that President wields

Discourse between administrative agencies and Congress

     -Agencies feed legislative proposals, 

     -Congress consults on proposed legislature

     -lobbying tends to pull together admin/congl peeps

	The People Acting Officially

	Foundational Law (Declaration of Independence
Constitution)

	The People Acting Unofficially (in everyday life)
	Customary Law
IV. Social customs, Business customs, Ethical & Aesthetic Norms
Private Ordering
V. Private Foundational Arrangements
· Charters, Constitutions, By Laws
VI. Incidental Ordering
· Contracts, Informal agreements


· Rationales for Regulation

· Cure market failures
· i.e. monopolies, collective action problems
· control windfall profits
· Redistribution among society
· Affirmation, promotion of collective norms and values
· Planning
· Paternalism 
· International News Service vs. The Associated Press
· Example of copyright as a regulation( when should the courts decide
II. Interactions between Common Law and Statutory Schemes
· Formalism ( i.e. textualists
· Laws have fixed, ascertainable, plain meaning;

· Should be interpreted w/out regard to intent

· textual analysis (statutes); logical reasoning (common law).

· Enacted law- formally superior b/c authoritative source.

· Statutes should be interpreted narrowly , esp if clash w/ common law

· Common law- substantively superior 

· Legal Realism (look at the evidence; things change)
· Legal questions are indeterminate- no single correct answer
· Reasonable ppl can come to different results.

· Judges should use social science decision making
· Where precendent not controlling or break is compelled, do it whatever way would be best for social welfare.
· Expertise encourages neutrality, objectivity
· Therefore leg, admin may be better law, policy-setters

· Critical and Multidisciplinary View (100 flowers bloom)
· legal process and reasoning should be informed by critical, scholarly analysis

· Formulations and interpretation of legal rules should be informed b y critical, scholarly analysis of their likely social effects.
VII. Common law vs. Enacted law: Lead Paints Example
· Antwaun A.: WI Ct’s response to enacted regulation 1999
· NORM: Ct used pure common law of reasonable duty based on NOTICE; realism

· flexibility & independence; policy sensitive 
· Is here a common law duty to inspect or test where walls are known to be flaking?
· Statutory scheme requires abatement only with official notice.
· Duty found in light of increased awareness of danger
· Common law negligence required (foreseeable) more than the statutory scheme required
· Juarez: N.Y. Ct’s response to enacted regulation – 1996

· NORM: formalist perspective

· formalist; deviations from common law narrowly construed 
· Is there a duty to ascertain whether children are residing there (then test)? NO
· Ct: Enacted scheme comes from common law; 

· Enacted scheme does not impose such a duty.
· Common law duty tracks enacted scheme.
· Chapman: N.Y. Court’s response to enacted regulation – 2001

· NORM: give teeth to weak enacted law; CL & statute overlap, strengthen each other

· independent judgment re common law principles, but with bow to formalism 
· What evidence of notice is required?
· CL rule announced, grounded in existence of a contractual duty to repair.
· Enacted scheme does not require testing or abatement absent official notice
· Liability possible “under traditional common law principles.”( expanded statutory req’s
III. US Regulation pre- 1930
· Pre-Civil War

· Theories Driving U.S. Regulation before the Civil War

· Significant commitment to free markets
· Opposition to monopolistic privilege
· Comfort with informal and judicial regulation & private enforcement
· Reconstruction:

· New Theories of Regulation

· Belief in need to regulate against de facto slave system
· More communitarian stance
· Bolder regulatory schemes

· Growth of federal power as opposed to state sovereignty 

· Facilitation of national market

· More federal legislation and reguatlion

· Passed 14th 

· individual liberty compromised for sake of greater social welfare

· Liberty versus Social Welfare

· The Fourteenth Amendment
· No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States’ nor shall any State deprive any person of life, liberty, or property, without due process of law; 
· nor deny to any person within its jurisdiction the equal protection of the laws.
· Significance:  Fed Gov given the power to enforce the protections given
· Substantive v. procedural due process

· PROCEDURAL DUE PROCESS:
· Natural interpretation of due process( is that you can be deprived of life or liberty, but only when follow procedures.
· Notice, defend in impartial court
· Procedures guaranteed to fair outcome
· SUBSTANTIVE DUE PROCESS: 
· no amount of process can justify certain infringements 
· There are limits to what the gov may do
· Deprivations of life liberty & happiness that are so extreme that no procedural is going to do it.
· Unjustified, arbitrary deprivations of life liberty and pursuit of happiness.
· The Slaughterhouse Cases (1872)
· Post-Reconstruction Backlash against fed powers ( removed the teeth from the 14th.
· Ct says privileges and immunities only addresses questions of national citizenship, NOT individual liberty and civil rights disputes

· Still valid restriction

· Bradwell v. Illinois (1872)
· Limits on what federal powers may regulate( gender protection not guaranteed under the 14th.
· U.S. Public Regulation 1875 – 1930: Putting the Teeth back in
· State regulation of natural monopolies (e.g., railroads, grain elevators)
· First grand scale federal agencies 
· Progressive Social Welfare Measures
· Wage & hour laws, Child labor laws, Consumer protection laws
· Changes in U.S. Legal Thought

· Efforts to reconcile regulation and  the “traditional” legal system
· Recognition that legal change is required by social and economic changes
· Judicial and Statutory Responses to Challenges of Regulated Agencies
· Requirement of Legislative Authorization
· Requirement of Regularized Procedures (often a trial-type hearing)
· Availability of Judicial Review
· Requirement of Process to Facilitate Judicial Review
· Decisions:
· Lochner – Defense of liberty & regulatory power
· Muller –recognizing conditions that warrant police power
IV. Constitutional Restraints on Regulation
· Regulation categorized by source
· Judiciary, Legislature, Administrative Agencies, The People Acting Officially & Unofficially
· Interactions among the Sources
· Legislatures and agencies influence common law
· Common law courts monitor legislation and administration
· To guard against ultra vires actions
· To set standards of official behavior
· People constrain legislatures and agencies
· Substantive Due process Constraints on regulation(
· Lochner
· Rejected regulations on labor as overly restraining on the individual right to determine livelihood
· Reasonableness test for determining if regulation is ok
· Prove that its reasonable

· Protecting right to determine livelihood, right to labor as you like
· Here, use of police power not warranted.
· Also: NO such thing as SUBSTANTIVE DUE PROCESS; text only guarantees procedural
· Holmes dissent( advocates deference, rational basis test.
· Application of Reasonableness Test
· Muller v. Oregon
· Statute restricting women’s working hours is okay; reasonable under a public health argument.
· Difference social conditions warrant exercise of police power
· Shows ct bias in reasonableness test
· Brandeis case- attn’y on case, presented empirical evidence
V. Regulation During the New Deal

· Felix Frankfurter( The Task of Administrative Law
· Efforts to reconcile regulatory lawmaking w/ “traditional” legal system
· Recognition that legal change required by social, econ changes
· Demands pariticipation in legal process based on expertise provided by progressives involved in community
· Recognition o finadequacy of general principles(
· Faith in empiricism; more from formalism to realism.
· SWITCH IN TIME/ Constitutional Moment  from Lochner to Carolene Products:  
· A combination of public, legislative and judicial forces responded to changing economic times and the prices during depression w/ a turnaround in thinking.
· Carolene Products: Rational Basis Test
· A New Balance Between Liberty & Police Power
· Presumption of Constitutionality applied
· reasonableness standard rejected
· Rational basis: did the legislature have a rational basis for what it did?  Rational unless proven otherwise
· Footnote Four – Heightened Scrutiny Categories
· Legislation infringing a Constitutionally enumerated right
· Legislation that restricts political processes
· Legislation affecting discrete & insular minorities
· Definition of Heightened Scrutiny
· “There may be narrower scope for the operation of the presumption of constitutionality when. . .”
· “More exacting scrutiny”
· “A more searching judicial inquiry”
VI. Substantive Due Process Constraints Post-Carolene

· Personal Rights after Carolene Products
· Meyer v. Nebraska
· If arbitrary or without reasonable relation to legitimate state purpose ( then NO rational basis
· Here, statute arbitrarily exceeded limitations on power of state to limit right to work, establish a home and bring up children, education and the acquisition of knowledge
· Family Rights Elaborated: 1923 – 1992
· The Definition Expands
· In terms of family rights, increasingly seen as constitutional issue, fundamental, or violation of zone of privacy.

· The Test Becomes Strict
· Skinner v. Oklahoma: sterilization as punishment for repeat offenders

· Ct used strict scrutiny standard

· The Test Is Moderated

· b/c justices beginning to deal with areas of law where they are uncomfortable with the protection the constitution is being held to afford 
· simply not willing to apply strict scrutiny
· Planned Parenthood v. Casey
· Undue burden test comes out of reaffirmation/limitations on Roe v. Wade
· Where state regulation had purpose/effect of placing substantial obstacles in the path of a woman seeking an abortion before limitation
· Balance w/ legitimate state interest.
· No constitutional guarantee of safety (DeShaney v. Winnebago)

· 14th is a limit on state powers, not a guarantee of safety

· **Levels of Heightened Scrutiny Today**
· Strict Scrutiny
· Compelling state interest (if not, uncon)
· use least drastic means of achieving it
· EX. Skinner- compulsive sterilization
· First place where see words “strict scrutiny”
· Other end of spectrum from rational basis
· Slaughterhouse- Ps say that did more damage than necessary to solve the health problem, therefore unconstitutional
· Intermediate Scrutiny
· Important state interest, but less urgent
· Means reasonably (but less sharply) tailored
· There may be better way to address this
· may be some right/obligation to second-guess the legislation
· EX. gender discrimination
· Undue burden 
· EX. Casey 
· State and private interests both compelling and fundamental
· b/c state interest compelling, (protection of unborn), legislation will be approved if it does not place an undue burden
· personal liberties/parents rights
· can be helpful for P to protect from state
· Rational basis test
· Usual test (when no special interest at stake on private side)
· Is there a person who isn’t crazy who would do this
· The judges apply when they don’t see need for special protection
· Presumption of constitutionality
· Effects of special constitutional status of a right or liberty
· Heightened scrutiny of infringement per se (i.e. Casey)
· Heightened because P is challenging state action that, in itself, infringes right of choice/family integrity/autonomy.
· Heightened scrutiny of classification affecting the right (i.e. Skinner)
· Encroached on particular right (not to be sterilized)
· Classification: equal protection of the law- right against having state establish classifications that harm/exclude you
· Heightened sense of process of due where the right is at issue (i.e. Lassiter)
· Because the right of family integrity involved- termination of parental rights
· Played out in terms of the Matthews Test
· Private interests at stake
· The government’s interests
· The risk that the procedure will lead to erroneous results
VII. Procedural Due Process Complaints

· Lassiter v. Dept. of Social Services
· Due process does not require state interests in informality, economy be sacrificed
· Indigent mom has no right to representation in termination of her parental rights hearing.
· Matthew’s Test:  Apply when Procedural Due Process 
· Balance:

· Private interests at stake

· Government’s interests

· Risk that the procedure will lead to erroneous results

· Problems: contextual test; burdensome and no line drawn.  

VIII. Fear of DELEGATION( Structural Limits on Regulatory Authority
· Delegation Doctrine – 
· In some instances, Congress will delegate a part of a legislative statute to the interpretation of an agency, i.e. setting a particular standard or quota
· Textual Basis
· Article 1. Section 1. All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives
· Section 8. Clause 18. [Congress shall have the power] To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers. .
· Read to prohibit delegation
· Scalia: This text permits no delegation of [legislative] powers.  We have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law. American Trucking
· K,C. Davis: “The Court was probably mistaken from the outset in interpreting [it] as an implicit limit on Congress’ authority to delegate legislative power.”
· Delegation as Tyranny? 
· Madison’s Federalist Papers
· Is okay with some delegation; just worried about separation of powers as important check against tyranny 
·  “where whole power of one depart exercised by the same hands which possess whole power of another depart, fundamental principles of a free constitution are subverted.”
· Risk of tyranny only when whole of one branch’s powers usurped by another-

· Before New Deal- 
· SCt used strong language against delegation powers;
· But never invalidated anything on improper delegation grounds until the 30s 
· Intelligible principle:  a test of proper delegation 
· As long as Congressional statute includes in intelligible principle giving sufficient direction to the agency’s task, then the agency’s work does not entail legislating and is therefore not improper delegation
· Channels and limits agency powers to avoid abuse of delegation authority. (1928)
· Two major cases holding that delegations improper:
· 1933- NIRA passed
· Lots of codes passed regulating prices/wages (like in Schechter)
· Panama Refining (hot oil)
· Enacted standard with no hearings or anything
· Schechter (sick chicken)
· Congress cannot delegate leg powers to President to exercise unfettered discretion to make whatever laws he things needed/advisable for rehab of industry
· No intelligible principle to guide.
· Benzene Case: A Test of the intelligible Principle Doctrine (Industrial Union)
· Issue: whether Congress’ delegation of standard for Benzene pollution by OSHA is Con exercise of delegation powers (whether delegation itself is constitutional)( YES

· Did congress authorize the standard used by OSHA? ( NO

· Holding:  is this right, or was it an uncon delegation from the start???
· Congress’ delegation was constitutional, had intelligible principle

· Measures “reasonably necessary or appropriate to provide safe or healthful employment and places of employment”
· “The standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment. . . “
· OSHA went too far, stepped over the line.   Overstepped delegation

· No empirical data supporting its risk finding

· Guideline breached statutory authority, limited Benzene exposure too much.

· No rationale or reasonable basis.

· Even if authorizing act did not if fact require risk from a toxic substance be quantified sufficiently to enable a cost-benefit analysis, then still uncon because the statute would be a “sweeping delegation of power”

· Rehnquist concurrence: 

· seriousness of legislation and differing opinions on court( this too fundamental a question to be delegated by Congress

· Congress is the body “best suited and most obligated” to decide “whether the statistical possibility of future deaths should ever be disregarded in light of the economic costs of preventing those deaths.”
· Rehnquist lays out 3 Principles of Nondelegation Doctrine:

· Ensures to the extent consistent with orderly government administration that important choices of social policy are made by Congress.

· Guarantees that Congress provide intelligible principle to guide exercise of delegated discretion

· Ensures that courts reviewing delegation can test that against ascertainable standards.

· American Trucking

· Whether the EPA statute on air quality standards is a constitutional delegation- YES

· Thomas concurring:  some things too important to delegate even w/ IP

· “There are cases where the principle is intelligible and yet the significance of the delegated decision is simply too great for the decision to be called anything other than “legislative”; so don’t delegate
· Stevens concurring: call a bird a bird
· I am persuaded that it would be both wiser and more faithful to what we have actually done in delegation cases to admit that agency rulemaking authority is “legislative power.”
· WHY WOULD CONGRESS WANT TO DELEGATE IN THE FIRST PLACE?
· What would motive of delegation be?
· Might be too hard/too much for Congress;
· Subtle way of  expanding executive branch, i.e. Schechter.
· Why would Congress give it up?
· Ducking a delicate issue
· Competing interests can’t agree, so they pass the buck.
· Loving v. US (1996)
· Military law was allowing more discretion in Death Penalty than SCt allowed; so President issued Executive Order
· Loving appealled his Death Penalty under improper separation of powers and delegation in the Prez’s executive order.
· SCt:  NO violation; Loving executed.
IX. The People’s Role in Regulatory Schemes
· A. How does the Federal Government influence state regulation?
· Federal Incentive Systems
· Congress uses funding schemes to influence policy in areas where they can’t intervene directly
· Child Welfare:  everything regulated by need to comply with Congressional conditions for funding
· When these conditions aren’t met, individuals can seek to enforce them
· B. ABSTENTION Doctrines Reasons why a federal court won’t enforce a regulatory right
· Pullman
· Where a sensitive constitutional question may be avoided and let the case be resolved on state law question 
· CASE:
· Challenged state reg as improper use of fed statute as designed; and violation of congressional discretion
· Younger
· Fed Cts shouldn’t interfere w/ state proceedings; 
· Three prong test?

· Intolderable interference w/ ongoing state proceedings

· Implicates important state interests

· Confident that state proceedings provide adequate relief

· CASE

· Ct found constitutional contentions could be adequately adjudicated in state crim proceedings, so fed intervention to stop that was improper.
· Burford
· Avoid needless conflict w/ a state’s administration of its own affairs; often urged where there’s forum-shopping going on (Frankfurter says that’s what div jx is for)
· Abstain to avoid conflictst
· CASE:
· Burford was a Tx oil drilling regulation; state cts knew it better
· Deference to complex state reg process
· C. Marison & Joseph A.

· Joseph A.
· P children wanted to enforce SEP decree
· Ct ducked out because there was an ongoing state proceeding (Younger)- periodic reviews
· Marisol
· Private individuals suing under authority of enactments that state is supposed to enact but isn’t; and we as private citizens have a right to implement that.
· Ct didn’t abstain under Burfurd (B& L think they should have)
· D. Managerial Responsibility: Collective Justice in Reform Litigation

· Bertelli & Lynn: The Administrator’s Plight
· Admin agencies looking for well-being of the collective

· Give administrators time to fix the problem
· Burfurd abstention should reign so responsible managers can do their job
· Allow CL/ art 78
· Frowns on Injunctive, § 1983, Implied ROA, defensive actions
· Too much focus on individual.
· Agency needs to look at the collective
· Has to deal w/ wicked problems, compromises
· Administrator’s Plight:
· The problem of agency, acting through ppl they cant control
· Inability to observe outcomes of agency personnel’s outcomes; & efforts -observe personnel in action
· Wicked problems: difficult problems that involve making sacrifices, no clear answers
· Public choice analysis ( running agency is a political process, sometimes you have to appease
· Incomplete contracts
· Too many contingencies, judgment calls.  So K is incomplete, vague
· Indicia of Managerial Responsibility 
· Accountability
· Judgment
· Balance 
· Rationality
· E. PEOPLE’S ENFORCEMENT MECHANISMS
· Common law writs
· adapted in England to control admin agencies, to give ppl recourse when felt wronged;
· Writ of Mandamus
· Writ of Certiorari

· Writ of ….

· NY Article 78 (codified Writ of Mandamus)
· To force agency to do something that it is required to do by law.

· Act must be one that is “ministerial” rather than “discretionary”( must not involve any qualitative judgment

· Administrative Remedies

· An agency might have mechanisms built in like appeals etc.
· You might have to go through those steps before getting to court
· Judicial Review

· Of an agency decision
· The Political Process

· Lobbying, Civil disobedience, Voting, Pressure
· Defensive actions

· You may raise constitutional claims in defense
	· Implied ROA

· Cort v. Ashe Test:
· Is the P in class for whose especial benefit action is enacted?
· Is there any indication of legislative intent, explicit or implicit, either to create such a remedy or deny one?
· Is it consistent with the underlying purposes of legislative scheme to imply such a right?
· Is the subject Matter more appropriate to exclusive state regulation? 

· COA is traditionally relegated to state law, in an area basically of concern of the States, so as to be inappropriate to infer a COA based on federal rights? If YES—then no ROA
· (federalism)


· HARD: presumption that there is no grant of entitlement

· Burden on P to show its there;

· Show some indication of intent to create

· Arising from agency authorizing law
· May be able to get:
· Injunctive relief
· Declaratory relief (Stuff they were supposed to get but didn’t)
· Section 1983
· Right of Action for a Deprivation of a Federal Right
· Where agency has failed to follow federal mandate
	§ 1983TEST:
· Does P have an Enforceable Right?
· must be a federal right  (Con right OR conferred by statute)

· *against state actor OR under color of state law             

· Was the provision intended to benefit the P’s class?
· Was the provision expressing a preference or binding obligation?
· Mandatory not precatory/preference
· Is the provision so vague/amorphous so as to be unenforceable?
· Has Congress Foreclosed Private Enforcement?
· Presumption that they haven’t.
· Is there an express provision or other textual evidence of foreclosure?
· Did congress create such a comprehensive enforcement scheme such that foreclosure must be presumed?


· Presumption that the right is enforceable

· Burden on D

· Easier than Implied ROA

· History:
· Comes from reconstruction
· Before only could bring up a Constitutional claim as a defense if someone proceeded against you unconstitutionally
· Fed Cts had no jx to decide matters dealing with state violations of basic civil rights
· Civil War transformed all that
· Initially only understood to cover federal constitutional rights

· Later expanded definition to include federal rights conferred by statutes
· Maine v. Thibout (1980)
· 1983 provides a COA for violation of federal statutes as well as to enforce the constitution
· Wilder
· Providers of health care claimed entitlement under conditions of Fed Gov Medicare funding 
· Requirement that states pay Medicare providers at “rates. . .which the State finds, and makes assurances satisfactory to the Secretary, are reasonable and adequate to meet the costs which must be incurred by efficiently and economically operated facilities [that meet certain conditions].
· Held: Medicaid providers had a federal right enforceable under 1983
· “reasonable and adequate” clause had objective benchmark
· Binding obligation on the state, not vague or amorphous
· Souter
· Whether there could be an 1983 action in foster care context for an “approved plan in effect for assuring reasonable efforts”
· Requirement that a federally funded foster care system have an approved plan, in effect in all parts of the State, providing for
· Reasonable efforts to prevent or eliminate the need for removal
· Reasonable efforts to make it possible for the child to return home
· Held: that there was NOT an enforceable right
· “reasonable efforts” not obligation; merely encouragement
· Only procedural guarantee (have plan in effect)
· Distinguishes from Wilder b/c less specific standard
· Wilder Gave objective benchmark
· Here, “reasonable efforts” is too vague
· Ct also feared floodgates for too many cts
· Difference in Plaintiffs
· Congressional Response to Souter
· Plan requirements are not per se unenforceable
· Requirement of reasonable efforts remains unenforceable
· Grounds for determining availability of private enforcement not changed except to the extent that they were expressed in Souter and differed from prior law.
· Blessing
· Complaint of mothers against agency for failure to recover back child support payments; sue agency for failure.
· Requirement that the former AFDC program collect and disperse child support payments according to a plan approved by the Secretary.
· Held: NO enforceable right
· Requirement of particularity
· Ct read statutory scheme narrowly- no fed right.

· “substantial performance”- not a guarantee
·  Agreement between fed and state gov; children were 3rd party beneficiaries (not a protected class)
· Scalia concurrence: 1983 does not permit individual to bring suit under “substantial performance”
· Occean

· P complained procedural and substantial due process violation in his termination of foster care system

· Requirement that a case review system be in place for children in foster care.
· Ct held: violation of procedural due process

· Substantive no

X. Theories and Obligations of Legislation
· Theories of Legislation

· Pluralism-- idealistic

· Schuck:The pluralist logic [is] that if the process is fair, then its outcomes should be regarded as democratically acceptable, if not necessarily just. 

· Absent an articulated, more general theory of the public interest, utterance of the phrase usually means little more than that the speaker strongly favors the proposal.
· Leg= interest groups negotiate a commonly accepted outcome;  Society as a mosaic of differing opinions and interest groups

· Heavy emphasis on the Process, if the process is legitimate and is democratic, then the outcome will organically be democratic as well. It should thus be accepted as legitimate even if not necessarily just. 
· Is this realistic? Do groups really have equal power and equal access to have their voices heard? What about timing issues, power to control agenda? 
· NeoPluaralism: Doesn't want to just focus on the process. Take a holistic view.

· CRITIQUE: Absent an articulated, more general theory of public interest.
· Civic Republicanism (normative)
· Seidenfeld: The state acts legitimately only if it furthers the “common good” of the political community. The deliberative process, if properly structured, will transform . . .values and ultimately reveal commonalities shared by different citizens. 

· [T[he role of interest groups is to debate the common good from their unique perspectives, and not intransigently to pursue their private concerns.
· Legitimate legislation ( it furthers the “common good” of the political community. Takes a more macro-approach. 

· We are all self-interested, with the goals of producing the results that are best for the collective. 

· The deliberative process, if properly structured, will transform… values and ultimately reveal commonalities shared by different citizens (Seidenfeld).

· The role of interest groups is to debate the common good from their unique perspectives, and not intransigently to pursue their private concerns. 

· CRITIQUE: The methods of aggregating individual preferences into a social choice function risk non-optimal, or even perverse, resolutions. And they are subject to manipulation.

· Public Choice 

· Elhuage: Critique of the Legislative Process

· All the participants in the political process act to further their self-interest.
· Legal change is likely to harm the general public when the benefits of the change are concentrated and the costs are diffuse.
· Leg- policy-makers acquiescing to pressure of self-interested groups.

· Scale of when legal change is likely to harm the general public: look at the whether the benefits of the change are concentrated and the costs are diffuse

· Concentrated costs/benefits are easier to mobilize around that diffuse. 

· Strength is not always in numbers, but can be in concentration. 

· Critique of legislative process: some groups, despite their large size, are systematically excluded from the political process. 

· Collective Action Problems cause large groups to be marginalized.

· Transaction Costs of mobilizing, monitoring, preventing free riding, and pressuring can be too high to warrant organizing of large diffuse groups. 

· Self-interest and rent-seeking as the behavioral explanation of what these concentrated special interest-groups are doing.

· CHALLENGING REGULATION/LEGISLATION: Use Equal Protection Clause in assessing the legitimacy of statutes that negatively impact specific groups of society, and thus require special judicial scrutiny (Gerber)
· The Cost Benefit Grid
	
	Concentrated Costs

	Diffuse Costs 


	Concentrated Benefits
	Strong pressure for and against 


	Strong pressure for; little against


	Diffuse Benefits
	Strong pressure against; little for 


	Little pressure for or against



· Brown: Critique of Public Choice Theory
· Public choice theory ignores how ideology and the media influence the political process.

· The ideological bonding between legislators and large and diffuse groups gives those groups political power.

· Path Dependence and Agenda Control
· Methods of aggregating individual preferences into a social choice function risk non-optimal, or even perverse, resolutions. And they are subject to manipulation
· ELHUAGE Critique: Problematic assumption with this theory is the implicit assumption that there is some baseline view of what degree of influence is appropriate for a specific interest group. Groups can manipulate this theory.

· Madison’s View of Factions( Federalist Ten
· A republic, by which I mean a government in which the scheme of representation takes place, opens a different prospect, and promises the cure for [factionalism].
· Frame our understanding of legislation within an idea of “faction” and how to manage these factions.

· Factions: competing groups of citizens united by a common impulse of passion/interest adverse to the rights of citizens, or to the permanent aggregate interests of the community at large. 

· Madison argued against eliminating factions altogether, as to do so would either eliminate liberty or eliminate difference. He advocated its control.

· Republic as the ideal means of control: representation and separation of powers opens a different prospect, and promises the cure for [factionalism].

· Legislative Interpretation

· Eskridge: Implications of Public Choice for Statutory Interpretation
· Can we take into account market failures, failures in deliberation, and an imbalance in the clash of interests to further the court-legislature dialogue?
· Discusses interest groups stuff. A “good” law has symmetry in which the groups benefitting from the law are in same size and clout with those groups who are incurring the costs.
· In this case, interest groups won't capture the legislation as there are equal forces balancing each other out. 
· Gerber: Equal Protection Clause and Learnfare

· Analysis of state legislation that requires welfare recipients to conform to what the majority perceives as “desirable” behavior.

· In the case of such anti-welfare policies, the poor are a diffuse group who cannot make their voices heard in the political process. 

· Welfare used as a means to make sure people go to school.

· Gerber brings a checklist to show when a legislation is susceptible to  negatively impacting a diffuse group:

· To use a proxy is suspicious as it may place an undue burden on a helpless class. Warrants heightened scrutiny.

· When you are using a classification as a proxy for something else, then there is often a risk that you are unfairly misjudging members of the class and may be thus discriminating against them. 

· When the proxy is based on an immutable or quasi-immutable characteristic, it may be especially subject to discrimination because the discriminators don’t fear falling into the discriminated class.

· When that proxy is a diffuse group (the poor in this case) who face large transaction costs to organizing and expressing their dislike with the policy, there is a very high chance of exploitation and painful rent-seeking. 

· CONCLUSION: Learnfare burdens the poor in an effort to make them conform with middle-class values. This unequal treatment implicates Equal Protection Clause, and would fail judicial scrutiny as it is not related to a govt. interest.

· SIGNIFICANCE: Use Public Choice theory to show that a diffuse group is being excluded, and bring a challenge under the Equal Protection Clause. 

· Church of Holy Trinity( look to the spirit of the law

· Although the church  clearly violated the letter of the statute, ct holds that they did not violate the spirit of the statute;

· This would be an absurd and unreasonable result.  “The reason of the law should not prevail over its letter”

· Looked at the evil intended to combat, intent of its makers

· Also, religion as special and important

· Marshall (LSD case) ( plain meaning rule

· Ct holds that the text of the statute is unambiguous, so the problem of LSD carriers is not theirs; solving the problem- task is for the legislature
· Problem: setting precedent that would allow a ludicrous example to occur.

· Easterbrook: Supreme Court and the Economic System
· How should the Courts interpret/apply legislation that affects the economy?

· 3 factors to consider in interpreting a statute that impacts the economy:

· Ex Ante Analysis: Easterbook believes courts should focus on ex-ante analyses that consider how the decisions will affect the economic system in the future. Judges are often clouded by ex-post issues of fairness.

· Understanding of marginal effects: courts often focus on the average effect of a decision, when in reality marginal decision (the best decision to make next) is often what influences people's economic decisions. 

· The marginal decision affects incentives for people to substitute. 

· Appreciation of dynamics of legislative process: the level to which the judge understands and appreciate rent-seeking motivations in legislation 

· ill impact how literal of a reading to apply to vague statutory language. 

· Judges should look at vagueness, indicia of rent-seeking legislation, and the process by which the legislation came out. 

· Some statutes might create market failures, and judges should remedy them rather than exacerbate them with an affirmation. 

· What constituencies are impacted? To what extent could those constituencies mobilize to have a say in the statute?

· ( Application -vs- Interpretation: Easterbrook uses public choice theory principles to argue that courts should not always apply a statute at face value. If a statute is particularly susceptible to capture by special interest groups, then courts should use a narrow construction of the court so as not to exacerbate any rent-seeking effects of the statute. 

XI. The Use of Legislative History in Statutory Interpretation
· Use of Legislative History in the US

· Old View in US: the law as it is passed is the will of the majority
· The law = the law as promulgated; leg history may not be used.

· The law as it passed is the will of the majority of both houses, and the only mode in which that will is spoken is the act itself.  Aldridge v. Williams (1845)

· Contemporary views:

· Textualist Search for Meaning
· Scalia: It is incompatible with democratic government. . .to have the meaning of a law determined by what the lawgiver meant, rather than by what the lawmaker promulgated.

· Archaeological search for intent
· Ranking Legislative Documents

· Committee Reports

· Sponsor Statements

· Hearings

· Floor Debates

· Press Reports

· Historical Accounts

· Policy-Driven Search for Purpose: Seeker of Evil
· Legislative History as Evidence of Purpose rather than Intent

· Historical and Social Conditions as Evidence of Purpose

· Free Inquiry “The Liberated”

· Realism and Public Choice Theory Converge to Empower Judges when the Legislative Market Has Failed

· Rent Seeking, Free Riding, Resource Imbalances, Capture, Gaming

· The Eclectics
· There are so many unique elements in any particular statutory history that it is unrealistic to say – as some earlier courts did and some judicial critics still do – that courts should only consider certain items.

· The various approaches to statutory construction are drawn out as needed, much as a golfer selects the proper club.

· Patricia Wald

· Eskridge: Legislation, Statutes, and the Creation of Public Policy

· There are three main steps in legislative bill-drafting process
· Determining what proposed legislation is designed to do

· Determine structure of the legislation

· Draft the bill clearly and consistently with other law

· Diseases of legislative language create problems in interpreting statute

· This is where its helpful to look at leg history

· Ambiguity (semantic- which def of word; syntactic- unclear references)

· Vagueness- creates a variety of possible meanings

· Over-precision- inclusion of some things might imply exclusion of others

· Ward: Observations on the Use of Legislative History in 1981

· Plain Meaning rule:  “where the language is plain and admits of no more than one meaning” the duty of the interpretation does not arise, and courts should look only to plain meaning as expressed in statute’s language

· Look for plain meaning; if not one, then look to leg history

· Modern practice is too look to history always

· Thus, whenever language was ambiguous or vague, leg history should be consulted

· Reading leg history is not an exact science, even in SCt

· Committee reports are most widely accepted indicators of Congress intent 

· Problem is that they are often cryptic, uncorroborated, or don’t exist.

· Problems with Legislative History

· Can be manipulated by strategic legislators

· Planned Colloquy: Legislators plan ahead of time discussions to get certain things onto the record to help interpretation in whatever way w/out having political battle of getting it written into bill.

· Can be cryptic and hard to find

· Leg history hasn’t been checked through the democratic process
· May give credence to minority view.

· CASE STUDY: Interpreting ASFA with Legislative History
· ASFA Historical and Social Context – 18th Century to the New Deal
· ( looking at Scoppetta’s discussion “Beyond Ideology…
· 18th century indentures: farming out and almshouse placement
· 19th century: institutional care and placing out
· Late 19th century: Minimum Standards of Childbearing
· Progressive Movement’s Family (Mother’s) Support & Settlement Houses
· New Deal ADC Programs
· 20th Century – Psycho-Social Programs. Shift from charity organization givinghelp to poor families, to govt. provisions providing help to poor families. 

· New Deal ACD Programs

· Psychological Parent Theory --> see the Scoppetta reading
· Bowlby and Anna Freud: insight that interaction is psychologically necessary for a child’s healthy development.
· Infant-mother separation as the prototype of human sorrow

· Separations as having strong negative effect on children. 
· Jessica Benjamin: describes everyday separations as healthy lessons in the development of a child’s character.
· 1963 Yale Law Journal Note: advocated psychological best interest child standard. Defined this as a healthy bond between child and parent. 
· Tension: balancing individual responsibility and reunification of the parent -vs- the immediate best interests of the child. 
·  Impact in Child Welfare Context

· Little or No Impact on Removal Decisions
· Little or No Impact on Supervision and Regulation of Caregivers
· Acceptance With Respect to Fostering Bond
· ASFA’s Legislative Fact-Finding: An Assessment
· Lots of anecdotes and personal experience involved in the legislative history.
· In hearings, the testimony of federal/state officials were often quite empty.
· Grounded in Agency Expertise
· Grounded in Social Scientific Expertise
· Grounded in Anecdotal Evidence
· Grounded in Media Accounts
· Grounded in Personal Experience and Common Sense
· Grounded in Official Traditions
· Grounded in Perceived National Norms.

· ( These are all ways to develop NORMS that legislation codifies. 
· AFSA’s Reasonable Efforts Requirement
· “The child’s health and safety shall be the paramount concern”
· Reasonable efforts shall be made to preserve and reunify families.
· If continuation is determined to be inconsistent with the permanency plan, reasonable efforts shall be made in accordance with the plan
· Reasonable efforts of both kinds may be made concurrently. 
· AFSA grappled with a number of different theories in child placement:
· Psychological Parent Theory: get a child hooked up with a family ASAP. 
· Family Dynamic   do certain theories affect different socio-economic groups?
· AFSA also introduced empirical data
· First hand accounts, and media accounts.
· Case studies and other research.
· Evaluations of how communities were dealing with adoption.

· ASFA’s Timeline

· For a child in care 15 of the most recent 22 months
· Termination petition must be filed;Adoptive placement must be sought
· Unless
· Child is, at state option, in kinship care
· State finds, for compelling reason, termination not in child’s best interests
· Reasonable efforts are required and the state has not provided services that it deems necessary for safe return.
XII. Theories and Obligations of Administrative Rulemaking

· This is when we are beginning to think about how administrative rules are created, what theories are helpful in understanding how they ought to be created and interpreted.

· A. Procedural Checks on Administrative Action
· What procedures must an agency follow in their rulemaking process?

· Authorizing Statute: look here first to see what procedures are required in Administrative Rulemaking. 

· Procedural Requirements of Authorizing Statutes. A piece of legislation very often sets out the procedures that an administrative agency must follow in order to create rules that the Agency must follow.

· Internal Agency Rules: agencies often have their own established rules.

· Common Law Procedure Requirements: judicial review of agency action.

· Administrative Procedure Acts: we will look at the federal APA, but each state has one too. Most comprehensive, tries to lay out ALL requirements.

· Constitutional Due Process

· NOTE: Everything that is not rule-making counts as adjudication. 

· B. APA Requirements
· First Enacted in 1946

· Provides the Basic Procedural Structure for Federal Agencies

· Organized Around the Rulemaking / Adjudication Distinction

· Provides for Formal and Informal Rulemaking Process

**Basic APA Requirements

	
	Formal Sec. 556-57 (look to authorizing statute)
	Informal

	Rulemaking (553)
	No longer required
	Notice & Comment (neg-reg at option of agency)

	Adjudication (554)
	On-Record Hearing Required
	Informal (No Required Procedures)


· The kind of process required under the APA depends on whether the authorizing legislation requires a hearing on the record or not.
· C. Formal Process: “A Hearing on the Record”
· Today: just adjudication

· trial-like & oral
· Participants as “Gods of Creation”
· Nothing is considered UNLESS litigants formally places it on the record. 
· By placing it on the record, it becomes part of the picture being painted. The decision-maker is limited to the picture created during litigation.
· EXCEPTION: Courts may take judicial notice of uncontested facts. 
· Taking of Evidence by a Hearing Officer
· Examination and Cross Examination of Witnesses
· Decision makers Bound by the Record
· Evidence-Based Review (substantial evidence standard)
· More deferential standard. If there is substantial evidence to support the agency's result, considered in the light most favorable to upholding the outcome, then the outcome will be upheld. 
· This is the standard required under the APA.

· IN GENERAL:

· “trial-like”

· Formal Adjudication:  

· Formal Rulemaking:

· Doesn’t happen anymore today (PB Hearings Backlash)

· D. Informal Process

· Notice & Comment (553)
· Notice in Federal Register
· Opportunity to Comment: in writing or orally, at the agency's option.
· Might hold hearings; not required

· Nothing oral necessary (at agency’s discretion)

· Decision Need Not Be Record Based
· Can be based on materials in the agency’s file that never gets mentioned. May be based on general expertise. 
· Issuance, upon Promulgation of Concise General Statement of Basis & Purpose
· 30 Day Holding Period
· Negotiated Regulation (Neg. Reg.) (561)
· Must then hold N&C or justify omitting
· ( in line with a Civic Republicanism analysis
· Common “Public Interest” Determination

· If agency decides using a neg. reg. is in public interest, then they'll use it
· Appointment of Convenor

· ID parties who will be potentially impacted, get their perspective, and report back to the agency.

· Publication of Subject

· Acceptance of Representation Applications


· Compensation of Expenses of Representatives with Limited Resource

· Done to minimize the amount of lawsuits contesting legitimacy of regulations. 

· ( Better than notice and comment b/c the parties have a direct opportunity to affect the administrative outcome.

· E.  The Loans, Grants, Benefits or Contracts Exception ( NO PROCESS NEEDED
· Highly controversial exception, particularly with respect to benefits.
· One of many exceptions to Notice and Comment Requirement
· Implies that we take more seriously the input of others and procedural regularity when we are talking about a regulation that governs conduct than when we are talking about social welfare or public benefit initiatives. 
· Many agencies undo the exception by Rule- recognize how controversial
· Indicates the extent to which social welfare laws have been marginalized in thinking and about the Administrative Regulatory State.
· G.  Do the APA Procedures Fit Our 3 Models of Legislative Rulemaking?
· Pluaralism: want to get as many interested groups to the table as possible.
· However, simply putting out a notice in the federal register and waiting for interested parties to show up at a hearing or filing a comment is not the best way to get all interested parties together
· Some alternative ways to increase interest group participation:
· Increased outreach efforts would benefit the pluralist process.
· Expanded notice
· Removal of secret proceedings
· Outside decisionmaker panel
· Civic Republicanism: Civic Republican models, what changes would we make to the APA to ensure that parties can honestly and openly give comments to an unbiased set of decisionmakers ready to develop a policy in the public interest?
· Negotiated Regulations as an ideal model.
· Removal of exceptions
· Assurances that decisionmakers have no bias in order to ensure their only concern is the public good.
· Limit the influence of well-funded exclusively self-interested lobbyists to just giving their opinion and leaving the decisionmaker to consider it along with the other opinions shared at the table.
· Public Choice Theorists: amend the APA to guard against market failure & ensure that the agency’s hearings aren't taken over by specific interest groups?
· Allow groups to choose the medium by which they voice their concerns.
· Yet if certain groups’ opinions are being excluded from the legislative process, should they be actively included?
· Doesn't like neg. reg.'s, because the process can be monopolized by a very organized group.
· H. Administrative & Legislative Rulemaking Distinguished
· Transparency, Participation, Political Accountability, Expertise, Focus, Patterns of Influence
· How would you compare Congress and the EPA with respect to patterns of influence?
XIII. Adjudication v. Rulemaking
· Adjudication:

· Ex-post

· May have ex-ante effect when precedent is used

· Narrower, affects fewer people

· May affect them extraordinarily (Londoner)

· Rulemaking

· Ex-ante

· Affects broader, across the board, industry-wide 

· May still have a significant impact
· Does this rule/adjudication conform with APA procedural standards?

· Formal Adjudication for Agency: Londoner v. Denver
· Held: procedural due process violation – oral hearing required
· “Where the legislature of a State commits (delegates) to a subordinate body the duty of determining whether, in what amount, and upon whom it [tax] shall be levied… due process of law requires that at some stage before the tax becomes irrevocably fixed, the taxpayer shall have a chance to be heard, of which he must have notice, or by a law fixing time/place of hearing.”

· Oral hearing required (  formal adjudication

· Written hearing not enough

· It was CITY, not leg body( concern may have more to do with delegation than rulemaking/adjudication distinction

· Rulemaking: Bi-Metallic
· No hearing required b/c rulemaking- across-the-board

· General statutes w/in state power- no hearing

· Here, state leg more involved

· Scope bigger

· Hearing logically more difficult

· Administrative Adjudications formal : Southern Railroad
· Due Process violation b/c no hearing or notice( must have hearings
· Difference between legislative determination vs. finding of an administrative official not supported by the evidence

· Ct wants all admin findings on the record, w/ formal hearing

· Administrative order [adjudication] quasi-judicial in character( void if hearing denied

· Informal Rulemaking: Florida East Coast
· Authorizing Legislation: The Commission may, after hearing, establish reasonable rules, regulations and practices with respect to car service by common carriers, including compensation to be paid
· APA 553: When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 apply.
· HOLD: “hearing” meant informally( 

· Context: Peanut Butter Hearings

· Formal rulemaking too burdensome

XIV. Administrative Rulemaking Process—Adjudicating through rulemaking

· Does the rule comply with the authorizing statute?

· Heckler v. Campbell: YES (gives strong authority to agency rulemaking)

· 5-Step SSI eligibility

· Held: rulemaking procedures of the agency provide sufficient protection; guidelines are okay.

· Agency uses rulemaking to adjudicate more efficiently

· Sullivan v. Zelby: NO

· Children’s 3-part test

· Held: doesn’t allow sufficient protection b/c less individual

· Lincoln v. Virgil

· Notice & Comment Exceptions (553)

· an agency deciding when to proceed against someone, when to consider something final and not reconsiderable, when to make a determination on grounds on nat’l security (within the agency’s discretion and thus not reviewable), and when something is not subject to notice & comment b/c it relates to agency management. 

· Use of a Lump Sum is up to Agency Discretion.

· Rule: discontinuing program decision “committed to agency by law” and therefore not subject to judicial review under APA

· Decision procedural/organizational and not substantive

· Not adjudicative or rulemaking

XV. Scope of Agency Authority (Delegation Revisited)

· Has the administrative agency interpreted its authorizing legislation permissibly?

· What are the limits and independence of regulations to interpret their authority, devise creative schemes, and to what extent can they regulate

· Here, we assume delegation is ok, but not we are looking to see if actual interpretation of that authority goes too far…

· APA Standards for Judicial Review

· Section 706 – Reviewing Court Shall:

· Compel Action Unlawfully Held of Unreasonably Delayed

· Hold Unlawful and Set Aside Action (good summary of ways to challenge agency action):

· Arbitrary, Capricious, abuse of discretion

· Contrary to Constitutional Rights

· Unauthorized (look to the authorizing language)

· W/o observance of required procedure

· Unsupported by substantial evidence in 556-57 matters or where required by authorizing statute.

· Unwarranted by the facts where subject to de novo review (rare)

· Two ways that substantial evidence requirement comes into play:

· A Formal hearing has been required

· The authorizing statute says that Substantial Evidence review is available.

· American Textiles (Cotton Dust)

· OSHA strict cotton dust standards; P challenge validity b/c claim lack of reasonable relationship between costs and benefits
· Issue: whether OSHA had to compare costs and benefits to the industry and workers?

· Depends on authoriting language and leg history in OSHA

· “Adoption of practices, means, methods, operations, or processes, reasonably necessary/appropriate to provide safe or healthful employment.”

· Cost-benefit as a way to control regulatory zeal. Can also be seen as simply a way to improve policy decision making when regulation is to be done.

· HOLDING: standard was reasonably necessary under the Act

· substantial evidence supported a standard that protected employees against material health impairment to the limits of technical and economic feasibility

· that OSHA didn't need to do a cost-benefit analysis. 

XVI. Interpreting Agency Rules

· What discretion does an agency have in interpreting authorizing legislation? How much should the courts defer to an agency’s interpretation?

· Looking at agency methodology, assuming agency has authority

· Chevron – Authority per se (very deferential rule)

· Issue: Whether EPA’s bubble classification of power plants was within scope of agency authority as delegated by authorizing statute?  

· CHEVRON TEST

· Did congress speak to this?

· Is the agency action based on a reasonable/permissible construction of the statute?

· Arbitrary, capricious (unpredictable, subject to fancy), contrary to statute

· Congressional authority + reasonable agency interpretation > judicial review

· Scalia’s notes on judicial deference to administrative interpretations
· Scalia's interprets Chevron not as a matter of who is more competent to interpret statutory authority, but about De Jure Competence.
· Not a Matter of Separation of Powers
· This is NOT about Judges shouldn't be able to make Policy Decisions. 
· Judges Commonly Make Policy Choices
· “Congress could Delegate to the Judiciary”
· Scalia's rationale is the presumption that Congress left open the interpretation of statutory language to delegate administrative flexibility. 
· Courts set precedent, whereas agency's are more flexible in their ability to specify the correct meaning as the times change. 
· THUS, this ensures that Legislatures can Delegate with the confidence that their delegation will apply and with the responsibility that their language will be crucial to interpretation. 
· NOTE: What are other reasons for ambiguous language in statute:
· Oversight
· Political Compromise in leaving it ambiguous
· Presumption of delegation for Agency flexibility 

· Brown & Williamson( Application of Chevron
· Does the statute speak to FDA regulation?

· Text seems to

· Other history seems not to

· FDA denials of jx, Congressional reg, denials of jx to other agencies (ratification, preclusion), contradiction (ban tobacco?)

· Rule: agency cannot exercise its authority in a manner inconsistent w/ administrative structure that Congress enacted into law

· Agency’s interpretation was inconsistent

· Example of what happens when ct interferes:

· Zarr v. Barlow

· Agency power to make rules carries w/ it responsibility to remain consistent w/ gov leg”;

· BIA’s restrictive app of ¼ Indian blood standard not in accord w/ law

· Malone v. BIA

· After Zarr, BIA sent out memo re: new blood standard, but court really just meant to tell BIA to follow procedure, NOT change standard

· Ct giving  agency more deference than agency thought

XVII. Procedural Due Process in Agency Adjudication

· What procedure is necessary for any agency making a decision w/ respect to a regulation: 

· eligibility for government aid, susceptibility to regulation, termination of govt benefits, placement of regulated resources, etc.

· The New Property
· Property performs the function of maintaining independence, dignity and pluralism by creating zones within which majority has to yield to the owner.

·  Property is a space where individuals can regulate themselves and be free from “state control”... tied to the freedom of the American “frontier”

· Property is given due process and privacy protections

· In the Public Interest State, government is a major source of wealth. Wealth is a matter of right and status rather than of real or personal property.

· Ex.: Welfare Benefits as Wealth. Transferable Quotas as wealth.

· To avoid the “joyless landscape” in which individualism is sapped, it is necessary that largess begin to do the work of property (ENTITLEMENTS).

· SIGNIFICANCE: This article shows the importance of agency adjudications in their ability to give/take this new form of property known as Govt. Largess.

· How can Largess do the Work of Property?

· Proposed Principles:

· Prohibit Government Purchase of Constitutional Rights.

· Impose a Limit on Relevance

· Impose a Limit on Discretion

· **Maintain Procedural Safeguards

· Subject Government Largess grants to strict req. of fair procedures. 

· Why? Because good norms and processes make it less likely for people to unjustly lose their largess and property. 

· Due process ensures people's interests are given a chance to be heard, and hopefully accommodates these often-competing views. 

· Goldberg v. Kelly

· Whether P entitled a hearing before public assistance payments terminated? YES

· Due process protection required is related to extent of loss potentially suffered.

· Loss must be weighed against gov interest

· Liberty/property aspect.

· Goldberg Due Process Requirements

· Times notice detailing reasons

· Effective opportunity to defend

· Confrontation

· Oral presentation

· Legal representation is permitted but not provided

· Decision on the record with statement of reasons

· Impartial decision-maker

· Matthews v. Eldridge( 3-Part Test for Due Process

· P not entitled to pre-termination hearing for disability benefits

· Deprivation less than in Goldberg, process more reliable

· Matthews Test:

· Identification of the specific dictates of Due Process requires consideration of:

· Private interests affected 

· degree of deprivation/harm

· Fairness and reliability of present process 

· whats the risk of error?  What’s the probable value of safeguards

· government/public’s functional, fiscal, admin interests

· Drummond( What Kind of Hearing Required?
· Due process required in taking mixed-race foster kid from white parents who want to adopt, but fulfilled/rendered

· Best interests determination- matter of policy not fact

· Nature of interests at stake, inquiry involved

· Overwhelming need for flexibility

· Complexity of danger

· FACTORS considered:

· Did the action of the defendant constitute a denial of equal protection? 

· Do the Drummonds have a protected liberty or property right in their relationship with Timmy? (Needed for a 1983 action)

· Does Timmy have such a right? 

· If such a right exists, how much procedural protection is required in order to safeguard them?

· Race classification evolution
· Race as a Classification

· Traditional Rule was the One Drop Classification System (anyone who had one drop of black blood was classified as black). White people were deemed “full blooded white” and any drop of other blood made you part of that minority. No room for mixed race classification.

· Constitutional Standards

· Plessy v. Ferguson, Brown v. Board of Education, Loving v. Virginia, 

· Palmore v. Sidoti: Law couldn't give affect to race prejudices by allowing courts to make custody determinations based on the risk that a child in a mixed race home would be stigmatized. 

· Statutory Standards

· Multi-Ethnic Placement Act of '94: Placement decisions not to be made or delayed solely or categorically on the basis of race, color, or national origin. Consideration of the cultural, ethnic, or racial background of the child and the capacity of a prospective caregiver to meet the needs of a child this background appropriate as one of a number of best interest factors.

· Multi-Ethnic Placement Act of '96: Agencies may not deny or delay placement on basis of race, etc. Race considerations now removed. 

· Intersections b/w general statutory standards and ICWA

· Race and Child Development

· Psychological Parent Theory

· Continuity Claims, Empirical Studies show that children in mixed race families do as well as children who are not. 

· Identity and Families of Origin, Stigmatization.

· Idea that in adolescence, a child will encounter negative reactions based on the child's identity as perceived by other people in society, and that a child needs to be prepared to deal with that.

· Race and the Concept of Group Harm (Collective Justice...)

· Selective Enforcement

· Stereotyped Judgment about Intervention

· Duchesne v. Sugarman

· Hold: Due process requirement for taking children NOT met b/c no consent or court order

· Although ok in emergency custody situations

· Specially protected relationships (right of family to stay together) gets higher level of scrutiny, so ct looks closer to make sure agency doesn’t violate requirements.

· Friendly: Some Kind of Hearing
· The term hearing is very fuzzy and hard to define.  

· Article outlines several elements that are raised as part of a fair hearing:

· An unbiased tribunal

· Notice of proposed actions and grounds thereof

· An opportunity to present reasons

· Cross examination of witnesses

· Decisions on the record

· Counsel

· Recorded proceedings

· Statement of reasons

· Public attendance (frequently overlooked factor)

· Judicial review

· On the Record

· SIGNIFICANCE: Use this checklist to assess “how much” due process a particular hearing has. 

· Statistical Study of AFDC Hearings: Does the type of hearing matter?
· General findings: claimants had less success in challenging agency discussions. Only a small fraction of agency errors resulted in hearings, “mediators” were successful for established clients (the mediators used were probably not highly trained but were used to move the process along), lawyers had little impact 

· Design of the study is inadequate to answer the questions they asked.  Also, it is unclear what predictive powers the study actually has.

· Despite the flaws of the study, it does provide a dose of realism about the effectiveness of hearings and some of the problems with the system.

· Reynolds v. Giuliani
· (In background of Reynolds is TANF (Temporary Assistance for Needy Families): Congress explicitly held that this assistance was NOT an entitlement.

· Held: P has fed right to reasonably prompt assistance and property interest in continued receipt of non-cash benefits

· State aid as entitlement( “overarching property interest in continued receipt of FS, Medicaid, and cash existence”

· Where gov sets conditions that are to benefit someone, they are conferring an enforceable right under 1983
XVIII. Forms of Regulation

· Regulation Categorized by Control Mechanism
· Private Law as a deterrent or Incentive

· Use of the tort system to regulate actions.

· Common Law Codified and/or Modified by Statute as a Deterrent/Incentive

· One step beyond tort system

· Prohibition and Punishment

· Those who don't meet the regulation will be punished.

· ex.: Can't go above 65mph, if you do, you pay a ticket

· Command and Control

· Govt. commands a specific standard/goal/etc.

· It controls the enforcement of this standard through some scheme.

· ex.: licensing system that requires conditions to obtain a license

· Ownership and Management

· Direct Control.

· Benefits and Subsidies as Incentives

· ( each of these mechanisms affects how society is controlled by the scheme.

· ( Regulation can have degrees of several of these kinds of regulations.

· Positive and Negative Incentives Example

· Subsidies

· Benefits

· Taxes

· Licensing Schemes

· Information

· Penalties
· Breyer and Stewart Typology Superimposed

· Why do we Regulate?
· Solve Market Failures

· Externalities

· Transaction Costs or Externalities that make 

· Control monopolies

· Collective Action

· Compensate for inadequate information

· Redistribution

· Windfall

· Eliminate Excessive Competition

· Prevent Discrimination

· Paternalistic
· Case Study: Child Care Regulation
· 1. What features of child care will impact the style of regulation?

· Goals of the Regulation:
· Need for affordability.
· Especially for the working poor (33% of their income into child care)
· Need for availability.
· Need for Quality.
· Give Parents options 
· Gender Equality and independence of women
· Child Welfare: Proper socialization. Give them an educational grounding. 
· NatalistFacilitate Parental Work
· Information Gaps amongst parents looking for quality care.
· Decentralized
· Varied
· Subsidy --> Quality
· High Costs
· Licensing --> Quality
· Ranking --> Quality (fill information gaps)
· Market doesn't support quality.
· Information Gaps
· Parents very concerned with affordability
· Better quality costs a lot!
· 2.Child Care – Regulatory Proposals
· Mandatory Child Care (like public schools)
· Incentive Schemes
· Subsidization
· Quality Care Regulation – Command and Control
· 3. Things to consider in each proposal:
· cost-benefit of the regulation
· ability to monitor the regulation for quality

· ability to spread benefits to those who need it most
· efficiency of the regulation --> give space for people to have private options
· extent to which regulation will promote increased social investment into the program (transaction costs: consider free-rider problems here)
· the need for a child to stay with their families during the development years
· desire of parents for their children to be raised with a specific value system 
XIX. Costs and Benefits of Regulation

· This section tries to address ways in which govt prioritizes certain regulatory schemes and initiatives over others.

· Budget Management & Cost-Benefit Analysis by Executive Order
· 1. Mandated Steps
· Consideration of Non-Regulation

· Problem Identification

· Assessment of the Problem's Significance

· Coordination with Existing Regulatory Schemes (both Horizontal or Vertical)

· Consideration of Less Restrictive Alternatives (Information or Incentives)

· Cost Benefit Analysis

· Is the regulatory scheme informed by Expert Consultation?

· Ends Focus

· State, Local, and Tribal Coordination

· Intra-Agency Coordination

· Minimizing Burden on Society

· Simplification

· ( Are these factors biased in one way or another? 

· 2. Key Points about Budget Executive Order
· This budget initiative puts a lot of the administrative decision making with the budget office, rather than where they had traditionally been with agencies. 

· This initiative is happening at the same time people are starting to think about accounting practices to link program and budget processes.

· What impact does the process created by the executive order whereby all of these bases have to be touched in an exchange b/w OIRA and the agency, OSHA here, have on the process of notice and comment?

· Consider the APA's Congressionally established procedures for agency function, in relation to the Executive Order's established procedures for agency function.

· The Heizerling Critique Of the Morrall Table:
· Heiz. Is critiquing a study by Morall that shows high costs of regulation

· Problems with Morall study:

· Includes Regulations that never were

· Excludes costly failures to regulate

· Excludes many cost effective rules

· **Discounts Inappropriately**

· Ignores benefits other that prevention of cancer deaths

· Uses questionable estimates

· Of the broader regulation changes:

· Makes value choices

· ( Look at her discussion of discounting

· Ultimately, her critique shows the games that can be played in cost-benefit analysis.

XX. Nicholson Case Study

Agency’s power to legislate:  Although the power to make law cannot be delegated, the power to adopt rules or investigate facts may be delegated to an administrative agency.

The Nondelegation Doctrine in federal law

· Congress may not transfer to an administrative agency the power to establish the standards of legal obligations between parties under the regulation of the Agency 

· Schechter Poultry

· In order for a delegation to be constitutionally valid, Congress must provide an intelligible principle defining its control and accountability specific enough to enable courts to ascertain whether administrative action is within its scope

· Amalgamated Meat Cutters

· Sect’y of Labor must determine, prior to issuance, that an OSHA standard is reasonably necessary and appropriate to remedy a significant risk of material health impairment.

· Industrial Union

· It is valid for the Clean Air Act to require the EPA to set air quality standards at the level requisite- neighter lower nor higher than necessary- to protect the public health while allowing an adequate margin of safety

· Whitman v. American Trucking

Chevron: Synthesis or Revolution?

· In absence of clear congressional intent, courts must accept the reasonable interpretations of administrative statutes given by the agency it governs

· Chevron

· The FDA does not have the authority to regulate tobacco products because Congress has, by foreclosing a ban on tobacco and through six separate pieces of legislation, expressly precluded such jurisdiction

· FDA v. Brown & Williamson

Rulemaking and Adjudication: The Constitutional Distinction

· Due process requires that before a tax set by an agency becomes irrevocably fixed, the taxpayer must be afforded notice and an opportunity to participate in an oral evidentiary hearing

· Londoner v. Denver

· Where an agency rule will apply to a vast number of people, the Constitution does not require that each be given an opportunity to be heard directly for the prupose of arguing in favor of or against its adoption.

· Bi-Metallic

· A state statute which allows an administrative officer to make final factual determinations without notice, hearing, or evidence, violates the 14th A right to due process

· Southern Railway v. VA

· The APA does not require a formal evidenciary hearing in a rulemaking determination by the ICC

· Florida East Coast

· The Impact of Rulemaking on Adjudicatory Hearing Rights:  The Dept. of Heath and Human Svcs may rely on published medical-vocational guidelines to determine a claimant’s right to SS disability benefits

· Heckler v. Campbell

· Determining What Process is Due: an evidentiary hearing is not required prior to adverse administrative action if the administrative procedures provided adequate safeguards against error.

· Mathews v. Eldridge

